I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND SHAW and : ClVIL ACTI ON
BARBARA SHAW :

V.
THRI FT DRUG, |INC., trading as
ECKERD DRUGS and J. C. PENNEY
PROPERTI ES, | NC. : NO. 98-5170

VEMORANDUM AND ORDER
BECHTLE, J. NOVEMBER , 1999

Presently before the court is defendants Thrift Drug,
Inc.'s, trading as Eckerd Drugs ("Thrift Drug"), and J.C. Penney
Properties, Inc.'s ("J.C Penney") (collectively "Defendants")
notion for summary judgnment and plaintiffs Raynond and Barbara
Shaw s ("Plaintiffs") response thereto. For the reasons set

forth below, the court will grant the notion.

BACKGROUND

Plaintiffs bring this claimagainst Defendants based on
Plaintiff Raynond Shaw s ("Shaw') tripping over a bolt attached
to an angle iron within a warehouse owned by J.C. Penney and
occupi ed by and leased to Thrift Drug. In md-Septenber 1996,
Shaw began work | oading trucks by hand at the warehouse occupi ed
by Thrift Drug. Shaw was placed at the Thrift Drug warehouse by
Anmerican Staffing Resources, Inc. ("American"), a provider of
tenporary workers. On Septenber 25, 1996, Shaw allegedly tripped
on a bolt at the warehouse and sustained the injuries for which

he now cl ai ns.



Plaintiffs instituted their action in the Court of
Common Pl eas of Phil adel phia County. Subsequently, the action
was renoved here based on diversity of citizenship.* The court
has jurisdiction over this matter pursuant to 28 U . S.C. § 1332.
Plaintiffs allege that Defendants were negligent in failing to
correct or warn Shaw of the condition which caused his fall.
Shaw seeks recovery for personal injuries. Hs wife, Plaintiff
Bar bara Shaw, seeks recovery for | oss of services, conpanionship
and consortium On May 10, 1999, Defendants filed the instant

notion for summary judgnent.

. LEGAL STANDARD

Summary judgnent shall be granted “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law.” Fed. R Cv. P.
56(c). Wiether a genuine issue of material fact is presented
will be determned by asking if “a reasonable jury could return a

verdict for the non-noving party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).

! By Order dated Decenber 4, 1998, the court denied
Plaintiffs' notion to remand this action back to state court.
The court found that the requirenents of 28 U S.C. 8§ 1332 were
met in that the parties were of diverse citizenship and that the
amount in controversy exceeded $75,000. District courts have
jurisdiction over cases between citizens of different states when
the anobunt in controversy is in excess of $75,000. 28 US.C 8§
1332.



On a notion for summary judgnent, the non-noving party
has the burden to produce evidence to establish prima facie each

elenment of its claim Celotex Corp. v. Catrett, 477 U S. 317,

322-23 (1986). Such evidence and all justifiable inferences that
can be drawn fromit are to be taken as true. Anderson, 477 U.S.
at 255. However, if the non-noving party fails to establish an
essential elenment of its claim the noving party is entitled to

judgnent as a matter of law. Celotex, 477 U S. at 322-23.

L1l DI SCUSSI ON

Def endants assert two principal grounds in support of
their notion for summary judgnent. First, J.C Penney asserts
that it was a | andl ord out of possession and is not |liable for
Shaw s injuries. Second, Thrift Drug asserts that it is inmune
fromliability under the Pennsyl vania Worker's Conpensation Act
because Shaw was an enpl oyee of Thrift Drug at the tinme of his
fall. The court will address each argunent separately.

A. Liability of J.C. Penney

Def endants assert that J.C. Penney is not liable
because it is a |landlord out of possession. Plaintiffs do not
oppose this aspect of Defendants' notion for summary judgnent.
(Pl's." Resp. to Mot. for Summ J. at 1 (stating that J.C Penney
"correctly clains that it was a | andl ord out-of -possession and is
not liable for Shaw s damages").) Under Pennsylvania |aw, the
general rule is that "a landlord out of possession, in nost

i nstances, is not responsible for injuries suffered by third
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parties on the | eased premses."” Kobylinski v. H pps, 519 A 2d

488, 491 (Pa. Super. C. 1986). Although there are exceptions to
this general rule, Plaintiffs do not assert, and the court does
not find, that the circunstances presently before the court fit
any of them See id. (listing instances where liability attached
to landl ord out of possession). Thus, the court finds that no
genui ne issues of material fact exist with respect to J.C
Penney's status as a |l andlord out of possession. Accordingly,
the court will grant summary judgnent in favor of Defendants on
this ground.

B. Liability of Thrift Drug

Def endants assert that Thrift Drug is inmune from
liability under the Pennsylvania Wrker's Conpensation Act
because Shaw was an enpl oyee of Thrift Drug at the tinme he
all egedly sustained his injuries. Plaintiffs assert that Thrift
Drug i s not inmmune under the Pennsylvania Wrker's Conpensati on
Act because Shaw was an enpl oyee of Anmerican at the tinme he
al l egedly sustained his injuries.

Under the Pennsyl vania Worker's Conpensation Act, the
“"liability of an enpl oyer under this act shall be exclusive and

in place of all other liability" to its enployees. > 77 Pa. Stat.

2 An "enployer" under the Act is defined as "synonynous

with master, and [includes] natural persons, partnerships, joint-
st ock conpani es, corporations for profit, corporations not for
profit, municipal corporations, the Comonweal th, and all
governnental agencies created by it." 77 Pa. Stat. Ann. § 21

An "enpl oyee" under the Act is defined as "synonynous with
servant, and includes . . . [a]ll natural persons who perform
services for another for a valuable consideration." 77 Pa. Stat.

4



Ann. 8§ 481. Under Pennsylvania |law, the "law governing the

"borrowed enpl oyee' is well established.” JFEC Tenps, Inc. V.

Wirknmen's Conpensation Appeal Bd., 680 A 2d 862, 864 (Pa. 1996).

The Pennsyl vani a Suprene Court has stated that:

[t]he test for determ ning whether a servant
furni shed by one person to anot her becones

t he enpl oyee of the person to whomhe is

| oaned i s whet her he passes under the
latter's right of control with regard not
only to the work to be done but also as to
the manner of performng it. The entity
possessing the right to control the manner of
the performance of the servant's work is the
enpl oyer, irrespective of whether the control
is actually exercised. Oher factors which
may be relevant include the right to sel ect
and di scharge the enpl oyee and the skill or
expertise required for the performance of the
wor k. The paynent of wages nay be

consi dered, but is not a determ native
factor. Although the exam nation of these
factors guides the determ nation, each case
nmust be decided on its own facts.

Id. (citations omtted).

The evidence marshal ed by the parties, viewed in the
[ight nost favorable to the Plaintiffs, is as follows. Before
his fall, Shaw applied for enploynment with Anerican, a provider
of tenporary workers. American then assigned Shaw to work at
Thrift Drug. Shaw stated that American told him he would be
| oadi ng trucks at Thrift Drug, but did not train himin any way.
(Defs.' Mot. for Sunmm J. Ex. G at 12.) Anerican provided
Thrift Drug with workers pursuant to a witten agreenent. (Pls.

Resp. to Mot. for Summ J. Ex. A) The agreenment specifically

Ann. § 22.



provi ded that Shaw was "an enpl oyee of Anerican and shall not be
deenmed to be [Thrift Drug's] enployee.” 1d. The agreenent also
required American to provide worker's conpensation i nsurance.
Id. Once he started working at Thrift Drug, Shaw stated that he
had no contact with Anerican. (Defs.' Mt. for Summ J. Ex. G
at 45.)

In responding to discovery requests, Shaw admtted the
followng regarding all tinmes material to this action: (1) that
Thrift Drug solely determned the type of work to be perfornmed by
Shaw, (2) that Thrift Drug dictated the manner in which Shaw s
work was to be perforned (although he controlled the manner in
whi ch he perfornmed); (3) that Thrift Drug supervised Shaw, (4)
that Thrift Drug set Shaw s work schedule; (5) that Thrift Drug
had control over the duties and responsibilities of Shaw, (6)
that Thrift Drug directed Shaw as to the type of work he was to
perform (subject to the |[imtation that he was to performonly as
a forklift operator and as prescribed by Anerican); and (7) that
Thrift Drug directed the manner in which Shaw was to performhis
job. (Defs.'" Mdt. for Summ J. Exs. E & F, correspondingly at 19
1, 2, 3, 6, 9, 11 & 12.) In addition, Shaw stated that when he
arrived at Thrift Drug, M. Werts, an enployee of Thrift Drug,
took himto a loading platformand that two other Thrift Drug
enpl oyees told Shaw what he woul d be doing. (Defs.' Mt. for
Summ J. Ex. G at 33.) Shaw was told to take boxes off a pallet
and throw themonto a truck. 1d. at 34. Oher Thrift Drug

enpl oyees instructed Shaw on how to | oad the truck.
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Specifically, Shaw was told to "nake it | ook neat, and put the
heavi est stuff on the bottom. . . and put the light stuff on the
top, and when a store was conpleted . . . to take these pieces of
pl ywood and put themup as a gate and start |oading up again with
the heavy stuff on the bottomand |ight stuff on the top. That
was a separation for stores.” |1d. at 37.

Addi tionally, Donald Jennings ("Jennings"), Shaw s
supervisor at Thrift, stated that he called Anerican, asked for a
tenporary enpl oyee and gave requirenents for the job to be
filled. (Defs.' Mot. for Summ J. Ex. H at 39.) Anmerican then
sent him Shaw. [d. Jennings stated that Shaw reported to him
t hat he supervised Shaw, that he decided what activity Shaw woul d
be doing and that he eval uated Shaw s performance. 1d. at 39-40.
Jennings also stated that a Thrift Drug shi pping associ ate
trai ned Shaw and that Anmerican had no supervisory personnel at
the Thrift Drug location. 1d. at 40. Furthernore, Jennings
stated that he had a right to term nate Shaw s enpl oynent at
Thrift Drug by sending Shaw home and calling Arerican to tell it
t hat Shaw was no | onger needed. |1d. at 45.

Based on this evidence, the court finds that Shaw was
an enpl oyee of Thrift Drug under the Pennsylvania Wrker's
Conpensation Act. The evidence before the court indicates that
Thrift Drug possessed the right to control the manner of

performance of Shaw s work. See JFC Tenps, 680 A 2d at 864

(stating test for determ ning whet her servant furnished by one to

anot her becones enpl oyee of person to whomhe is | oaned). Shaw s

v



own adm ssions and deposition testinony show that Thrift Drug
directed the manner in which he | oaded trucks. Furthernore, the
deposition testinony of Jennings indicates that Thrift Drug
supervi sed and eval uat ed Shaw.

Plaintiffs argue that Anerican's contract with Thrift
Drug "takes this case out of the traditional 'borrowed enployee
situation.” (Pls." Resp. to Mot. for Sunm J. at 3.) However,
American's provision of benefits, wages and insurance on behal f

of Shaw is not dispositive here. See JFC Tenps, 680 A 2d at 684

(stating that paynent of wages is not determ native factor); Supp

v. Erie Ins. Exch., 479 A 2d 1037, 1041 (Pa. Super Ct. 1984)

(stating that "the fact that the 'l ending enpl oyer' pays for
Wor knmen' s Conpensation insurance is no inpedinent to finding the
"borrowi ng enployer' to be imune fromsuit").

Plaintiffs also rely on Accountenps v. Wrknen's

Conpensation Appeal Bd., 548 A.2d 703 (Pa. Commw. Ct. 1988). In

Account enps, the court held that a | ending enployer was the

responsi bl e "enpl oyer” under the Wrknmen's Conpensati on Act
because the enpl oyee al ready possessed the requisite skill and
did not have to be instructed on how to perform her basic job.

ld. at 706; but see Bacon v. Tucker, 564 A 2d 276, 279 (Pa.

Commw. Ct. 1989) (holding that Accountenps decision did not apply

in case involving enpl oyee not in possession of skill or special
training required for tenporary assignnment). Thus, Plaintiffs
argue that because Shaw received no special training from Thrift

Drug, he cannot be considered their enployee. The court
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di sagrees and finds that this case is nore akin to JFC Tenps. In
JFC Tenps, the court held that although a borrow ng enpl oyer did
not have to train an enployee regarding the operation of a
tractor trailer, the borrow ng enployer did direct the enpl oyee
as to the specifics of the deliveries to be made. 680 A 2d at
865. In addition, the enployee reported to the borrow ng

enpl oyer daily and perfornmed m scell aneous odd j obs under the
borrowi ng enployer's direction. |d. Furthernore, personnel of
the | endi ng enpl oyer were never present at the borrow ng

enpl oyer's worksite and al t hough the | ending enpl oyer paid the
enpl oyee, the borrow ng enpl oyer evaluated his performance. 1d.

Li ke the circunstances in JFEC Tenps, although Thrift
Drug did not necessarily have to train Shaw on how to | oad a
truck by hand, it did direct himas to the specifics of the job.
(Defs.'" Mot. for Summ J. Ex. G at 33-34.) In addition, Shaw
reported to Thrift Drug daily and was supervised by Thrift Drug.
(Defs.' Mot. for Summ J. Exs. E, F, G& H ) In fact, Shaw had
no contact wth American once he started working at Thrift Drug.
(Defs.' Mot. for Summ J. Ex. G at 45.) Furthernore, although
Shaw was paid by American, he was evaluated by Thrift Drug.
(Defs.' Mot. for Summ J. Ex. H, at 39-40.)

In sum while sonme factors, such as paynent of wages
and workers conpensation insurance, |lean in favor of finding that
Ameri can was Shaw s enpl oyer, when viewed in consideration of the
overriding factor, the right to control the performance of the

work, the court finds that Thrift Drug is the responsible

9



enpl oyer. See JFEC Tenps, 680 A 2d at 865 (stating that

notw t hstandi ng fact that sonme factors favored finding | ending
enpl oyer responsible, fact that borrow ng enpl oyer controlled

performance of work was overriding factor); English v. Lehigh

County Auth., 428 A 2d 1343, 1349-50 (Pa. Super C. 1981) (sane).

Accordingly, the court finds that Thrift Drug is i mune from
[iability under the Pennsyl vania Wrker's Conpensation Act
because Shaw was an enpl oyee of Thrift Drug at the tinme of his
fall, and thus, it wll grant sunmary judgnent in favor of the

Def endants on this ground.?

| V. CONCLUSI ON

For the foregoing reasons, the court will grant
Def endants notion for summary judgnent.

An appropriate O der follows.

® Because the court will grant sunmary judgment in favor of

Def endants, it will deny as noot their Mtion to Conpe
Producti on of Records from Legi on | nsurance Conpany.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND SHAW and : ClVIL ACTI ON
BARBARA SHAW :
V.
THRI FT DRUG, |INC., trading as
ECKERD DRUGS and J. C. PENNEY
PROPERTI ES, | NC. : NO. 98-5170
ORDER
AND NOW TO WT, this day of Novenber, 1999, upon

consi deration of defendants Thrift Drug, Inc.'s, trading as
Eckerd Drugs, and J.C. Penney Properties, Inc.'s notion for
summary judgnment and plaintiffs Raynond and Barbara Shaw s
response thereto, IT IS ORDERED that said notion is GRANTED.
Judgnent is entered in favor of defendants Thrift Drug, Inc.,
tradi ng as Eckerd Drugs, and J.C. Penney Properties, Inc. and
agai nst plaintiffs Raynond and Barbara Shaw.

| T 1S FURTHER ORDERED t hat Defendants' Mtion to Conpel
Production of Records from Legi on |Insurance Conpany is DEN ED AS

MOOT .

LOU S C. BECHTLE, J.



